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DETAILED ACTION 

Claim Rejections - 35 USC § 112 

1 . The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

2. Claims 1, 2, 4 and 5 rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply 
with the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in the relevant 
art that the inventor(s), at the time the application was filed, had possession of the claimed 
invention. 

Newly amended claim 1 includes the limitation that the device includes "a third multi- 
position valve" for selectively supplying C02 gas into each of the incubation spaces. The 
originally filed specification and claims only discloses the use of two separate valves for this 
type of control. As a result, the application as originally filed fails to provide support for the 
instantly claimed invention of claims 1, 2, 4 and 5. 

Claim Rejections - 35 USC §103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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4. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

5. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

6. Claims 1, 2, 4 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable over Swan 
et al.(US 5,090,617) as evidenced by Phillips et al.(IEEE Transactions) or Wheeler et al.(IEEE) 
and taken further in view of Kobayashi et al.(JP 63-108262) alone or alternatively further in view 
of Dutton et al.(US 4,701,415) and taken further in view of Gross et al.(US 5,149,654) and Stout 
(US 3,4645,388). 

The reference of Swan et al. discloses, a C02 incubator (10) for incubating a culture 
medium accommodated in an incubation space (36) defined in a storeroom, the C02 incubator 
comprising: C02 gas concentration detection means (52, 102) for detecting a C02 concentration 
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in the incubation space, C02 gas concentration setting means (82) for setting a desired C02 gas 
concentration to be present in the incubation space, C02 gas supply means (50) for supplying a 
C02 gas into the incubation space, and a control means (92) for controlling the C02 gas supply 
means that executes an operation of proportion, proportion and integration, or proportion and 
integration and differentiation on the basis of a deviation between the C02 gas concentration in 
the incubation space as detected by said C02 gas concentration detection means and the set C02 
gas concentration value set by said C02 gas concentration setting means to calculate a C02 gas 
supply time per unit time to the incubation space and a stop time, and to supply C02 gas to the 
incubation space from the C02 gas supply means in accordance with the calculated supply time 
and stop time (See PID controller discussed at column 1, lines 53-60; column 6, line 44, to 
column 7, line 50; and column 14, lines 49-68). 

With respect to the claimed PID control, the references of Phillips et al. and Wheeler et 
al. are cited to evidence the level of skill in the art with respect to PID process control and to 
establish that the output of a PID controller inherently adjusts or calculates the "gas supply time 
per unit time" as is required in the instant claims. 

Claim 1 differs by reciting that the incubator includes an air agitating blower and an air 
sampling loop communicated with the incubation space that includes the carbon dioxide gas 
concentration detection means and a pump for flowing gas through the sampling loop. 

The reference of Kobayashi et al. discloses that it is conventional in the art to provide an 
incubation space (19) with an air-agitating blower (15) and an air sampling tube (31) and an air 
return tube (33) that includes carbon dioxide sensor (29). 
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In view of this teaching, it would have been obvious to one of ordinary skill in the art at 
the time the invention was made to provide the incubator device of the primary reference with an 
air sampling and agitating devices disclosed by the reference of Kobayashi et al. for the known 
and expected result of providing alternative means recognized in the art for sampling and mixing 
the air within an incubator space. If the measurement device (29) of Kobayashi et al. does not 
inherently include a pump for moving the air through the loop, the reference of Dutton et al. is 
cited as prior art which teaches that it is known in the art to provide the sampling loop of an 
incubator with a pump (39) (See Figure 6) for flowing the air through the loop components. In 
view of this teaching, it would have been obvious to one of ordinary skill in the art to provide the 
sampling loop of the modified primary reference with a pump for the known and expected result 
of ensuring the flow of air through the sampling loop of the device. 

Claims 1 , 4 and 5 differ by reciting that the incubator includes a plurality of incubation 
spaces which can be independently controlled by the controller. 

The reference of Gross et al. discloses that it is known in the incubator art to provide an 
incubator (29) with a plurality of incubation compartments (9). 

The reference of Stout discloses that it is conventional in the art to independently control 
the conditions in a plurality of incubation devices (See Figure 2). The device employs a plurality 
of valves to control the independent flow of gas to the different chambers. 

In view of these teachings, it would have been obvious to one of ordinary skill in the art 
to provide the incubator devices of the primary references with individual compartments for the 
known and expected result of allowing the temperature of each compartment to be maintained 
separately with respect to another compartment. Modification of the device of the primary 
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reference to separately control the conditions in each compartment would have been well within 
the purview of one having ordinary skill in the art for the known and expected result of allowing 
independent control of each culture compartment. Note, that mere duplication of parts has no 
patentable significance unless a new and unexpected result is produced (In re Harza, 274 F.2d 
669, 124 USPQ 378 (CCPA I960)). 

With respect to claim 2, the C02 sensor (102) is an infrared sensor. 

7. Claims 1, 2, 4 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Vision Scientific (C02 Incubator Model VS-9108MS) as evidenced by Phillips et al. (IEEE 
Transactions) or Wheeler et al.(IEEE) and taken further in view of Kobayashi et al.(JP 63- 
108262) alone or alternatively further in view of Dutton et al.(US 4,701,415) and taken further in 
view of Gross et al.(US 5,149,654) and Stout (US 3,4645,388). 

The reference of Vision Scientific discloses, a C02 incubator for incubating a culture 
medium accommodated in an incubation space defined in a storeroom, the C02 incubator 
comprising: C02 gas concentration detection means for detecting a C02 concentration in the 
incubation space, C02 gas concentration setting means for setting a desired C02 gas 
concentration to be present in the incubation space, C02 gas supply means for supplying a C02 
gas into the incubation space, and a control means for controlling the C02 gas supply means that 
executes an operation of proportion, proportion and integration, or proportion and integration and 
differentiation on the basis of a deviation between the C02 gas concentration in the incubation 
space as detected by said C02 gas concentration detection means and the set C02 gas 
concentration value set by said C02 gas concentration setting means to calculate a C02 gas 
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supply time per unit time to the incubation space and a stop time, and to supply C02 gas to the 
incubation space from the C02 gas supply means in accordance with the calculated supply time 
and stop time (See entire product brochure, especially the PID controller and IR sensor discussed 
on page 2). 

With respect to the claimed PID control, the references of Phillips et al. and Wheeler et 
al. are cited to evidence the level of skill in the art with respect to PID process control and to 
establish that the output of a PID controller inherently adjusts or calculates the "gas supply time 
per unit time" as is required in the instant claims. 

Claim 1 differs by reciting that the incubator includes an air agitating blower and an air 
sampling loop communicated with the incubation space that includes the carbon dioxide gas 
concentration detection means and a pump for flowing gas through the sampling loop. 

The reference of Kobayashi et al. discloses that it is conventional in the art to provide an 
incubation space (19) with an air-agitating blower (15) and an air sampling tube (31) and an air 
return tube (33) that includes carbon dioxide sensor (29). 

In view of this teaching, it would have been obvious to one of ordinary skill in the art at 
the time the invention was made to provide the incubator device of the primary reference with an 
air sampling and agitating devices disclosed by the reference of Kobayashi et al. for the known 
and expected result of providing alternative means recognized in the art for sampling and mixing 
the air within an incubator space. If the measurement device (29) of Kobayashi et al. does not 
inherently include a pump for moving the air through the loop, the reference of Dutton et al. is 
cited as prior art which teaches that it is known in the art to provide the sampling loop of an 
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incubator with a pump (39) (See Figure 6) for flowing the air through the loop components. In 
view of this teaching, it would have been obvious to one of ordinary skill in the art to provide the 
sampling loop of the modified primary reference with a pump for the known and expected result 
of ensuring the flow of air through the sampling loop of the device. 

Claims 1 , 4 and 5 differ by reciting that the incubator includes a plurality of incubation 
spaces which can be independently controlled by the controller. 

The reference of Gross et al. discloses that it is known in the incubator art to provide an 
incubator (29) with a plurality of incubation compartments (9). 

The reference of Stout discloses that it is conventional in the art to independently control 
the conditions in a plurality of incubation devices (See Figure 2). The device employs a plurality 
of valves to control the independent flow of gas to the different chambers. 

In view of these teachings, it would have been obvious to one of ordinary skill in the art 
to provide the incubator devices of the primary references with individual compartments for the 
known and expected result of allowing the temperature of each compartment to be maintained 
separately with respect to another compartment. Modification of the device of the primary 
reference to separately control the conditions in each compartment would have been well within 
the purview of one having ordinary skill in the art for the known and expected result of allowing 
independent control of each culture compartment. Note, that mere duplication of parts has no 
patentable significance unless a new and unexpected result is produced (In re Harza, 274 F.2d 
669, 124 USPQ 378 (CCPA I960)). 

With respect to claim 2, the C02 sensor is an infrared sensor. 
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Response to Arguments 

8. Applicant's comments filed 9/1 1/2008 with respect to claims 1-5 have been considered 
but are moot in view of the new ground(s) of rejection. Note new grounds of rejection were 
necessary in view of the newly recited limitations added to claim 1 . 

Conclusion 

9. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to WILLIAM H. BEISNER whose telephone number is (571)272- 
1269. The examiner can normally be reached on Tues. to Fri. and alt. Mon. from 6: 15am to 
3:45pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jill A. Warden can be reached on 571-272-1267. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/William H. Beisner/ 
Primary Examiner 
Art Unit 1797 
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